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“A great epoch has begun.  

There exists a new spirit....

Our own epoch is determining, day by day, its own style.

Our eyes, unhappily, are unable yet to discern it.”


With these words, Le Corbusier introduced a new architecture into the twentieth century.  A new form of building structures had begun.  The world was fully entering the age of Modernity with respect to progress in the arts, literature, health, urban planning, and the social sciences. Such a move was fraught with conflict and societal discord.  As Le Corbusier explained:  “We are living in a period of reconstruction and of adaption to new social and economic conditions.”
  For the Swiss visionary, good architecture made for good social relations.  Facing what was an uncertain time, Le Corbusier was attempting to avoid upheaval.  In essence, good architecture and planning would obviate the need for revolution.  


Law has also replaced the need for revolution; instead, law has been about evolution.  Based on the rule of precedent – stare decisis – legal precepts have followed a linear path of development.
  Routinized by this tradition, law has become the tool by which society regulates itself.  It orders affairs among its constituents and ensures a pattern of stability among its plethora of stakeholders.  But over the last fifty years, our lives have changed so rapidly and the influences and stimuli which affect our quotidien existences have become incredibly diverse and divergent.  Law, as a tradition-bound set of rules, has not been able to keep up with our times.  As Le Corbusier wrote about his generation’s entry into the Modern era, “There reigns a great disagreement between the modern state of mind, which is an admonition to us, and the stifling accumulation of age-long detritus.  The problem is one of adaption.”
  


Law alone can no longer address the problems which the world, our nation, or our local community face.  Confidence in political leaders is at an all time low.  The Cold War has brought economic prosperity to some, but the gap in the distribution of wealth continues to grow.  The division between haves and have-nots is not just internal to any one country, but exists on a global level with the developing countries acting strictly as pools of cheap primary resources and labor pools producing goods for the developed world.  


The disparity between the wealthy and the poor has widened.  Much of the world faces chronic food shortages as the lack of tillable land increases due to overfarming, soil erosion and environmental devastation.  The world’s population, however, has continued to grow, forcing further hyper-urbanization, and the incumbent problems that come with crowding and the lack of personal space.  This further fuels environmental and noise pollution and fosters an increase in crime rates, the rise of gang culture, and the overpopulation of prison space.  


At the human level we have seen an increase in illness, lower birth weights, systemic inter-generational substance and physical abuse, and poor education rates.  Time fatigue has also been predominant.  While technology should have increased the amount of free time, it has not.  Instead of increasing personal communication, the technological revolution over the last decade has further increased a sense of isolation.  People no longer need to communicate with each other face to face to conduct their daily lives.


Unemployment in the Western capitalist countries continues to threaten to reach Depression-era levels.
  There has been an increase in the number of part-time and more menial jobs, coupled with a lack of job opportunity for minorities, women and the elderly.  In the industrialized world, many jobs that do pay well require an education that is less and less affordable.  There is a significant lack of affordable medical or affordable insurance for many working people.  Further, where taxation systems do exist, taxes continue to rise, forcing down disposable income.  


But despite this seemingly endless litany of problems, there is a new era which is emerging - one in which there is a convergence of the social sciences, humanities, and the hard sciences with new technologies and the media.  Perhaps it is the fast approaching end of the second millennium.  Perhaps it is the coming of the third one.  Perhaps it is a saturation of media events and technological breakthroughs.  A decade ago 24-hour media coverage and advances in cloning seemed the far-fetched work of futurists.  Today, we take for granted the homogenization of culture, the primacy of global capital markets, and the reign of laissez faire economics.   Our lives appear to be moving faster than is society’s or any state’s capability of regulating it.  In short law - be it any one state’s regulation or even the harmonization of several states’ regulations -  cannot cope with all these changes.  


To address these millennial times, a synthesis of many social sciences, hard sciences, the humanities and other disciplines has begun.  Edward Wilson has referred to this phenomenon as “consilience”
 while Jon Spayde has dubbed it “the New Rennaissance”.
  Some leading scientists have begun to understand that they can no longer work in a vacuum, a discovery that some philosophers, economists, and political scientists have shared.  As Spayde explains, this new phenomenon is made up of “a loosely-connected network of scientists, futurists, and social thinkers-and-doers who are a planetary perspective, a tempered optimism about technology, a long-range view of the continuing evolution of humanity, and a hope for an emerging integral culture - one of intense connectivity between humans and nature, humans and the spirit (variously defined) and humans and humans all over the globe.”

Such a new renaissance must be also come from the legal world.  Law must keep up with the changes or be relegated to the dustbin of history.
  Law is, after all, at the fulcrum of social changes - the driving force that binds society together.  It is a thread which is sewn into the social fabric.  We have created it to help us regulate societal affairs and its by-product - the social contract
 - is the essence of our democracy.  It is the foundation of our social architecture.  

Creative Problem Solving is the impetus to assist law in making the transition into this new renaissance.  That is the purpose of this article.  By examining the theory of law, legal education, law-making, and the practice of law as a form of architecture, and hence social design, I hope to begin a discourse on the role of law in the next millenium in light of the coming convergence of social relations, social organization, and social function.   As the role that law plays in our society changes, our attorneys and judges will be continually confronted with changing norms, conflicting jurisdictions, and transnational contexts.  Creative Problem Solving, as an evolving approach to law, can assist law students, attorneys and judges alike in proactively using law as a tool to heal society.  The study of law, the practice of law, and the making of law all require thinking for a new age.  


Creative Problem Solving will do just that. Using Towards a New Architecture - the seminal work of Le Corbusier - as its backdrop, this article will attempt to introduce the concept of Creative Problem Solving into the lexicon of Jurisprudence.  Part I of this article is an exploration of the lawyer’s aesthetic - the realization that our profession enjoys neither a good reputation in society nor a sense of job satisfaction among its practitioners; moreover, it is a call for change in our approach to lawyering.  We must first heal ourselves as professionals before we can move onto helping our clients and society.  Part II provides three reminders, as per Le Corbusier’s “Three Reminders to Architects”, to lawyers - mass, surface, and plan.  In essence, Creative Problem Solving strives to reconnect our profession with what it was intended to do and what it should do – heal societal discord and reconstruct the social contract. Part III explores Le Corbusier’s understanding of “Regulating Lines” in light of the quest for order through law.  Here law is seen as a means to an end – a revisiting of the Sociological Jurisprudence school which recommended law as social engineering.  A definition of Creative Problem Solving as social architecture is then offered in Part IV.  In this endeavor, the lawyer’s role as designer (for healing and for improved social ends) is better understood.  Part V looks at some of the tools that the Creative Problem Solver can use in the practice of law, utilizing Le Corbusier’s prescription “Pure Creation of the Mind”.  The Conclusion provides a call for the reinvestment in the legal profession and in legal education using Creative Problem Solving.  In order to best keep law relevant to and reflective of society in a world of competing jurisdictions and affiliations, we must reinvest in law and examine what it is meant to do in the next millenium.   Creative Problem Solving can and will act as a conduit to greater communication and interaction among lawyers and other professionals.  

Part I:  The Lawyer’s Aesthetic 


Le Corbusier called architecture “an admirable thing, the loveliest of all.  A product of happy peoples and a things which in itself produces happy peoples.”
  Law too was once a happy pursuit.  In 1916, an eminent Scottish lawyer once opined:  “The practice of law is more than a mere trade or business and those who engage in it are the guardians of ideals and traditions to which it is right that they should from time to time dedicate themselves anew.”
  Indeed, traditionally there have been many a practitioner, judge, and professor that have sung the praises of law.   


That too has changed.
  It has been best summed up as:  “Dissatisfaction permeates the public and professional discourse about lawyers and legal education.”
  We are not a happy lot.
 Approximately 20% of lawyers are extremely dissatisfied with their jobs.
  As evidence of this dissatisfaction, lawyers are currently experiencing a significantly higher level of depression (19%) and substance abuse (15-18%) than individuals in other professions.
  One expert has concluded:  “Unhappiness among lawyers is pervasive, endemic, and out of control.” 
  Is it any surprise that only half say that if they had to do it over, they would become lawyers?
  


Lawyers are dissatisfied for a number of reasons. There is a distinct lack of personal time due to billable hours - lawyers are working harder to do more in less time, thereby creating unsound management practices at law firms.  Technology has increased pressure on lawyers and increased overhead costs that must be covered by attorneys billing.  We have serious trouble keeping abreast of major changes in global  telecommunications.  While some attorneys have embraced electronic revolution, using the Internet for communicating with client and setting up Websites to advertise their services, most are technophobic.  It is hard enough to get lawyers to communicate with their clients using the telephone and face-to-face meetings, without asking them to enter  the realm of cyberspace and provide personalized, diligent and professional service.  This genuine failure to communicate with clients creates even more dissatisfaction for both parties.  Client satisfaction with lawyers is low as a result.  

The communication problem just does not rest between lawyers and their clients.  Attorney to attorney dialogue is fraying.  In short, lawyers don’t like each other almost as much as they don’t like themselves.  Two thirds of the state attorneys believe lawyers compromise their professionalism as a result of economic pressures.
  Only 41 percent of lawyers think the ethical standards of most lawyers are high. Two-thirds believe that attorneys will leave their jobs because of dissatisfaction with their jobs.
  

What is worse, however, is the general public’s perception of the role of the lawyer in society.  Society has long had a love-hate relationship with lawyers and the legal system.  In the Bible it is written: “And he said, woe unto you also, ye lawyers! For ye lade men with burdens grievous to be born and ye yourselves touch not the burdens with one of your fingers.”
  The Trustees for the Colony of Georgia prohibited the importation of slaves, rum, and “that pest and scourge of mankind called lawyers.”
 One of the most famous quotations from William Shakespeare’s Henry VI is: “the first thing we do, let’s kill all the lawyers.”
  


The public perception problems lawyers face today are wider and deeper than any the profession has faced before.  The general public, particularly minorities, the uneducated and the poor, have consistently expressed dissatisfaction with the American legal profession.  In a survey of 1,202 adults last year, the American Bar Association found that 84 percent thought favorably of teachers, 81 percent thought well of police officers and 71 percent supported doctors. Forty percent vouched for lawyers. Only stockbrokers and politicians scored lower.
  The recent decline in applications to law school provides further evidence of the poor public opinion of the legal profession. 

With such a poor public opinion of the profession, is it any wonder why attorneys have the highest job dissatisfaction rate among the professions?  Lawyers cannot effectively and efficiently serve their clients, community and the profession if they are so unhappy.  We need to heal as a profession and move away from the dog-eat-dog world of competition.  In the words of Le Corbusier, “The diagnosis is clear.”
  Lawyers are looking for ways to develop their skills in traditional roles as counselors and problem solvers.  Law, along with medicine and theology, should be considered and practiced as a healing profession.
  Creative Problem Solving is a path to follow to get us toward that destination.  It is the fusing of law and humanism, order and life.  It represents, in essence, a discovery of what already exists.  We need only remind lawyers why they are lawyers in the first place.  

Part II:  Three Reminders to Lawyers
Before we move towards a definition of Creative Problem Solving, it is important to understand that this millennial movement is merely a recognition of what already exists.  Creative Problem Solving is merely the moniker under which the legal profession  can cease to be driven by law and begin to view law as a device which can assist clients, the community and society at large.  As we move towards that goal, we must revisit and reconstruct some basic tenets, upon which we can build.  These tenets can be framed around Le Corbusier’s instructional premises mass, surface and plan.  In essence, lawyering should be about good design.  After all, law is simply one of the fundamentals of our social architecture.  

I.
Mass


The attorney today faces increasing amount of information through which he or she must navigate.  What clients want, however, are more simplified answers.
  They do not come to lawyers to learn about cases, precedents, and obiter dicta.  They want simple, easy to digest answers to the situations which confront their personal and business lives.  Primary forms of responses are required, not masses of information, downloaded treatises, or a myriad of case law.  


We must return to basic principles and ask ourselves why it is we became lawyers in the first place.  Lawyers are problem solvers.  Our job is to facilitate social relations for our clients, with an ancillary duty to maintain the highest ethical standards, a duty to our profession and a duty to ensure the smooth functioning of our community.
    


In her address to the American Bar Association House of Delegates, Attorney-General Janet Reno said “I became a lawyer to help other people.”
  The U.S. Attorney-General went on to remind the House of Delegates that lawyers must be problem solvers and that the bar and the law schools must lead in teaching problem solving techniques. 
 


In the face of an increasingly complicating and over-regulated (and often mis-regulated) world, simplicity then seems to be in order.  As Le Corbusier told his generation and future generations of architects:  “Primary forms are beautiful forms because they can be clearly appreciated.”
  The practice of law, the education of lawyers, and the promulgation of legislation must strive towards simplicity.

II.
Surface


The simple and the primary approach that is required of all aspects of the legal profession must work among the many constituencies to be navigated and assuaged.  Attorneys and lawmakers alike must respect relationships.  Many problems that are brought to lawyers by clients involve situations or relationships of long duration - periods which expand beyond that of the solicitor-client relationship. 


Likewise, there are a number of new constituencies to consider in any given situation.  In particular, it is important that factors, outside and beyond human relations, play a role in all we choose to do.  Each decision that we make plays on the environment or has some sort of impact on our ecosystem.
 There is a distinct need for harmony with all the elements.  Law can no longer be practiced in a vacuum.  

Le Corbusier felt the same way about architecture.  Frustrated by the lack of inspiration and complete understanding with which architects approached their work, he wrote that “[t]he Engineer, inspired by the law of Economy and governed by mathematical calculation, puts us in accord with universal law.  He achieves harmony.”

The Swiss Master, in explaining how a plan must achieve harmony, explained that “[t]he exterior is always an interior.”
  In essence, there is a need to discover, respect and maintain the interrelationships which exist in any part of a problem.  If we deal with only one component of any situation, we may aggravate many other components.  Consequently, attorneys must work with practitioners from other disciplines.  Indeed, “sometimes legal solutions are counter-productive.”
  Instead, a more collaborative approach is required to navigate throughout the life of a problem and ensure its final disposition.  As Habermas explained:  “Every social interaction that comes about without the exercise of manifest violence can be understood as a solution to the problem of how the action plans of several actors can be coordinated with each other in such a way that one party’s actions “link up” with those of others.”
  

III.
Plan


In order to serve all the constituencies in the most efficient and meaningful manner, there is a need for advance planning in lawyering as there is for law-making.    

Lawyers must obtain the skills of strategic forecasting, the ability to look ahead and determine the best path while considering all the contingencies.  This has always been the case.  As far back as 1912 Joseph Bingham stated:  “The lawyer, as does the scientist, studies sequences of external phenomena and he studies them with a similar purpose – to determine the cause and effects and to acquire an ability to forecast sequences of the same sort.”
  It was natural to compare the skills that attorneys practice with those used in other disciplines:  “The practicing lawyer, as much as, let us say, an engineer or doctor, is engaged in trying to forecast future events.”
  

A balance must be struck concerning the role of planning.  As one German jurist explained:  “The critical examination of the past is necessary in order to discover the grounds upon which we rest, but the consideration for the future is none the less necessary in order to determine whither we are going.”
  While there is a distinct need to pay homage to the past, in order to best serve our clients, honor our profession, and protect our community, we must direct our minds to the future.   


This bent on proactive behavior and strategic planning is key and must be engendered in the law student.
 As Le Corbusier explained:  “The plan is the generator.  Without a plan, you have lack of order.”
  A new approach to law and legal education is emerging.  It is called Creative Problem Solving and it is gaining credence in legal circles.  Le Corbusier wrote that “Modern life demands, and is waiting for, a new kind of plan...”
  Creative Problem Solving is that plan.

Part III:  Regulating Lines -  Law As A Means To An End

Le Corbusier saw the regulating line as “an inevitable element of Architecture.”
  Acting as a “guarantee against willfulness, it brings satisfaction to the understanding.”  For the Swiss visionary, “[t]he regulating line is a means to an end.” 


Around the same time, Roscoe Pound, among others, was looking at law as a means to an end as well.  For the Dean of Harvard, “the conception of law as a means towards social ends, the doctrine that law exists to secure interests, social, public and private, requires the jurist to keep in touch with life.”
  So began a new school of thought about law, Sociological Jurisprudence, which recognized that law, juristic thought, and juridical method had failed to meet social ends.
  This led to a call for law to be concerned with social engineering. Lawmakers, be they judges or legislators, utilizing  scientific data, should use the law to achieve certain specified social ends.
Law then can be viewed as a machine made by humankind to a achieve a purpose.  In the United States there has long been a movement towards viewing law as an engine and its practitioners as engineers.  For Karl Llewellyn, founder of the Realist Jurisprudence school, “the trend of the most fruitful thinking about law has run steadily towards regarding law as an engine.”


This view is not particular to American legal thought.  Indeed, one of the main features theoretically produced by the Italian judicial selection process, and for that matter the selection process of most civil law countries, is a judiciary with a civil service mentality.  According to one scholar:


Routinization of activity implies that issues that come before the official are no longer apprehended as presenting a unique constellation of circumstances calling for “individualized justice.”  Choices are narrowed:  while there may be many ways to go about solving a problem, only one emerges as habitual.


On the European continent, society and even the judiciary have tended to see themselves as another branch of the civil service, operating a machine built by scholars and legislators.  One Italian commentator has referred to the judge as:

an electronic calculator.  Inside the machine there is a program consisting of substantive and procedural legal rules; the facts are introduced, in a procedural form, and by pulling a level, the decisions comes out.


This “judicial slot machine”, as it was termed by Haines and Kantorowicz,
 reduces the judicial process to a mechanical and automatic form.  While the civil law judge is a functionary who performs important tasks, these tasks remain uncreative and unemotional in scope:  “Judgments become pronouncements of an impersonal entity (a curia) even where a single individual is entrusted with their rendition.”
  

Law is indeed one of many tools which must be used for society.
  Along with organized religion, ethnicity, language, and nationhood, they are forms by which communities regulate and organize themselves.  As was pointed out so long ago, 

“[H]uman laws are devices, tools which society uses as one of its methods to regulate human conduct and to promote those types of it which are regarded as desirable.  If so, it follows that the worth or value of a given rule of law can be determined only by finding out how it works, that is, by ascertaining, so far as that can be done, whether it promotes or retards the attainment of desired ends.  If this is to be done, quite clearly we must know what any given period these ends are and also whether the means selected, the given rules of law, are indeed adapted to securing them.”



Le Corbusier is most renowned for advocating that “[T]he house is a machine for living in.”
  In the Creative Problem Solving rubric,  the law is a machine for living.  Law is the machinery for social life and the life of society.  Its wheels grind, sometimes to a halt, and often oil or other lubrication is needed.  Like any machine, law must be fueled and serviced.
  


This contention may not be new at all.  Indeed, such an overture existed eighty years ago as the First World War drew to a close.  The birth of Modernism came with many pressures that attend change.  Indeed, Le Corbusier’s time appear to have had its call for an awakening:  “There is a new spirit:  it is a spirit of construction and of synthesis guides by a clear conception.  Whatever may be thought of it, it animates to-day the greater part of human activity.”


So does Creative Problem Solving:  it recognizes and vindicates the human nature to all so-called legal situations.
  Indeed, the very basis of common law - the development of rules from appellate court decisions - started with human beings who faced problems.  In order to address that basic truth - that human beings face a number of difficult situations - the Creative Problem Solving approach to law seeks to educate lawyers and other professionals in an appreciation of collaborative, long-term, interdisciplinary and symbiotic solutions.  These are the building blocks of an  architecture for the future of societal relations.      

Part IV:  Architecture - Creative Problem Solving


Creative Problem Solving is an evolving approach to law.  It combines law, sociology, social anthropology, and the behavioral sciences (particularly cognitive psychology, group dynamics, and decision-making) in a holistic fashion. It also includes the assessment of the impact of business theory and economics.  Moreover, sciences and applied sciences have diagnostic and planning skills to lend to the study and practice of law.  


In Creative Problem Solving, problems are thought of as multi‑dimensional, often requiring non‑legal or multi‑disciplinary solutions.  Most conflicts have interconnected causes and their effects often impinge on competing jurisdictions and disciplines.  In short, entrenchment of law and legal precepts can sometimes work against the solving of problems.  In fact, Creative Problem Solving requires the parties to part with the linear understanding of history of the situation.  By focusing on a problem’s past, we are often stuck in entrenched positions, from which no collaborative solution can be found.


We assume that problems may be prevented or solved more effectively by professionals from many disciplines joining together.
  Not all problems require a legal solution and not all legal problems should result in a lawsuit.  The Creative Problem Solving lawyer does not litigate for the sake of litigation.
  Indeed, only occasionally do a client’s problems call for the kind of legal solutions that attorneys are so used to providing.  In fact, rarely does any situation require just a legal solution.  Problems often call for an inquiry into the psychology of the parties involved and a thorough analysis of all the interests of the various constituents.


The practice of Creative Problem Solving requires a certain flexibility of mind and a bent towards the interpersonal sensitivity that enables one to apply the most appropriate skill at the most appropriate time.  In order to resolve the broad diversity of human problems that confront professionals and conflict managers – lawyers, diplomats and mediators to name but a few – Creative Problem Solvers must have the skillsets to select collaboration and facilitation in some contexts, and a litigious, adversarial and competitive approach in other contexts.  These professionals must also have the ability to avoid problems and intervene in situations before a dispute arises and protagonists become inflexible.  Creative Problem Solving is, by its very nature, a preventive approach to law.  Before interests in any situation become entrenched, the Creative Problem Solver has a plethora of skillsets to resolve disputes early and effectively.


Likewise, conflict, so often viewed as a zero-sum game, must be re-evaluated.  With all the binary biproducts that come with conflict - rights and liabilities, winners and losers, victors and vanquished – a new multi-polar, nonlinear approach must be embraced.   The use of Creative Problem Solving techniques – interactive listening, consensus-building, and proactive dialoguing - can assist in resolving situations and in building, maintaining and strengthening positive relationships with other, seemingly adversarial, parties.  In utilizing such tools, conflict can be viewed as the exploration of opportunities - opportunities for integrative bargaining and opportunities for workable win‑win solutions.  In essence, Creative Problem Solving expands the perspectives from which lawyers, law-makers, and judges serve their respective clients and society as a whole.  With all this will come new ways of thinking, and more sustainable modes of victory.  


There are a number of schools of thought like Holistic Lawyering,
 Restorative Justice,
 Therapeutic Jurisprudence
 and the Preventive Law,
 which share a similar belief in more collaborative lawyering.  All these schools, each in their own way, are part of the Creative Problem Solving matrix.  They respect and encourage the need for private counseling in the legal paradigm – that psychological and sociological perspectives must be addressed.  Creative Problem Solving also shares with Roscoe Pound the belief that law students, law-makers, lawyers, and judges alike must study the actual social effects of legal doctrines.  Creative Problem Solving must also focus on addressing legal reform.  The substance of many regulations and regimes must be deconstructed and made to work better for the constituencies and stakeholders concerned.  Better law-making is an essential component to the Creative Problem Solving school of thought.   


Growing dissatisfaction with the practice of law requires innovative solutions and new strategies for primary and continuing legal education.
 Creative Problem Solving recognizes that by reshaping the role of the lawyer we can go a long way in redressing much of society’s concerns and assist in reinvigorating an honorable and necessary profession.  It is up to law faculties to embrace the goals behind the Creative Problem Solving project.  

Some lawyers, law professors, and members of the Bench will see these “millennial” approaches as something that they “already do” as proactive professionals.  Within Creative Problem Solving, like the other “new age” paradigms, there is a dearth of content and little empirical research upon which to proceed.  These evolving areas of Jurisprudence are relatively new to the study of law and have little practical history.  Building curricula around these concepts will be of paramount importance so that lawyers and other professionals will be Creative Problem Solvers as something they automatically practice.  Developing skills and disseminating the tools to facilitate their use is a very pressing task.

Part V:  Pure Creation of the Mind 

- The Tools of Creative Problem Solving
As Le Corbusier explained:  “There is no such thing as primitive man; there are primitive resources.  The idea is constant, in full sway from the beginning.”
  The notion of Creative Problem Solving, too, is constant – it already exists in a non-linear and disconnected way.  Lawyers, law-makers, and jurists will say that they already engage in Creative Problem Solving.  What is sadly lacking, however, are the tools.  With life moving at an even faster pace, we constantly require new tools for our times.   Creative Problem Solving puts those tools in the hands of everyone.

Le Corbusier noted that “[i]n every field of industry, new problems have presented themselves and new tools have been created capable of resolving them.”
   This is true of law.  Between on-line services for research, the use of multimedia presentation in the courtroom, and fax servicing of pleadings, the law has responded in some degree to the changes in societal communication.  

It is now the process of lawyering and the training of lawyers to which we must turn our attention.  Le Corbusier faced the same thing in his day:  “The history of Architecture unfolds itself slowly across the centuries as a modification of structure and ornament, but in the last fifty years steel and concrete have brought new conquests, which are the index of a greater capacity for construction, and of an architecture in which the old codes have been overturned.”

A.
Problem Identification:  Tool #1 Of Creative Problem Solving

Le Corbusier hit the nail on the head when he wrote:  “When a problem is properly stated, in our epoch, it inevitably finds its solution.”
  Problem identification is the first stage of creative problem solving.
  Essential to this stage is the process of judging relevance.  In determining relevance, the problem solver may focus on the important parts of the problem and build a framework of analysis to get to solutions.
  


Diagnostic skills, such as those practiced by physicians and psychiatrists, would be welcomed additions to the lawyer’s toolbox.  Likewise an understanding of other stimuli in a client’s life may affect or cause a particular problem.  As Habermas suggested, “The communication structures of the public sphere are linked with the private life spheres in ways that gives the civil-social periphery, in contrast to the political center, the advantage of greater sensitivity in detecting and identifying new problem situations.”
  

The Creative Problem Solving attorney must act as a counselor and dig into the real motivations of each client in order to serve his/her interests in the best and most diligent manner.  Thus, the attorney-client relationship in Creative Problem Solving will fast become the subject of a new body of interdisciplinary research.  Providing the attorneys of the future with the tools to rightfully address the multitude of problems that a client may present is the major challenge for legal educators worldwide. The courts, too, need to acquire problem identification skills.
   

We need to focus on the teaching of interviewing skills, fact-finding tools, and the art of interactive listening. We must endeavor to find better ways of listening, not just faster and more effective ways of talking.  

B.
Thinking Outside the Box - Tool #2 of Creative Problem Solving


Critical thinking has been the darling of the intelligentia in the late twentieth century.  Management gurus extol the virtues of “shifting paradigms”, “thinking outside the box,” “pushing the envelope”, and other metaphors to encourage free thinking.  There is reason for these mantras and slogans.  As one jurist put it:

“It is a curious paradox that when men are confronted with situations still more complex than those found in the physical and biological sciences, as is the case in economics, sociology, ethics, and law - situations which therefore are more difficult to deal with by scientific technique - the more insistent do they become as to the prior existence of fixed and universal principles or laws which can be discovered and directly applied and followed...As a result they either fail to discover what their problems are or to deal adequately with them if they do.”

Lawyers, who have been indoctrinated by the case method of teaching, may find it alarming that there are some legal academics who have begun to question the use of the case method.
  Indeed, this debate has gone on since the days of Pound, Bingham, Llewellyn and Frank.  Some analysts have gone as far as to write:

“I should indeed not hesitate to assert that the sanctification of ready-made antecedent universal principles as methods of thinking is the chief obstacle to the kind of thinking which is the indispensable prerequisite of steady, secure and intelligent social reforms in general and social advance by means of law in particular.”


The need for critical thinking among lawyers, law-makers and judges is long overdue.  We have been bombarded by a line of historical decision-making that is extolled as doctrine and tyrannized by the loose interpretations of ancillary judgments which has been elevated to the status of obiter dicta.  In short, in a war of competing judgments, under the pretense that it is the case method, we have suffered caseshock.  We can spot issues – that is, after all, how we answer law school examinations.  We are good at following rules and finding precedents.  But this does not help us with our life as lawyers and problem solvers.  We are not so good at finding creative, non-traditional and often simple solutions to very complicated problems.  What we have not taught is creativity and the ability to think outside particular situations so as to see all the ramifications and permutations.  


Creative Problem Solving recognizes the importance of the case method of legal education, but calls for another kind of learning:  knowledge of the creative process and  critical thinking.   These skills must be developed in our law schools and on our Bar examinations.  These are the tools which will assist our attorneys.  These are the tools of the Creative Problem Solver.  

C.
Consolidation of Learning:  Tool #3 of Creative Problem Solving

The Creative Problem Solver can grow by consolidating the lessons learned, both from his/her own experiences and from the retelling of narratives from others.  It is crucial that the Creative Problem Solver reflect on the lessons learned immediately following the successful solution.
 

Part of consolidating the lessons requires an understanding of how to categorize them.  An important tool that must be developed then is that of consolidating knowledge from other disciplines.  This is akin to learning by doing, learning by experiencing, and learning by living.  All the studying of case law in the world will not prepare a new attorney when her client comes into her office and cries.  Nothing in any statute book can prepare a young lawyer for a tough negotiation with a cranky district attorney.  We must teach our attorneys how to be savvy, how to be smart, and how to utilize timing.

We must also learn to communicate this learning.  Creative Problem Solvers are openly committed to improving methods of communication.
  It is the essence of Creative Problem Solving.  Much of the battle to become creative rests in the dissemination of that creative content.  We must learn to act as engineers as we construct and reconstruct relationships for our clients.  Attorneys, law-makers, and jurists are the social engineers of our society – we build and rebuild societal relations.  As such good foundations are crucial and as is an understanding of the best building materials for the right situation.  As Le Corbusier put it concerning his profession:  “The architect is above all an engineer.”
  Under the Creative Problem Solving rubric, so too, shall the lawyer be.  

Conclusion:  Law as  Social Architecture 

- Towards Creative Problem Solving

Creative Problem Solving is still formulative.
  It is in the process of evolving into a recognized approach to law.  When referring to “the Lesson of Rome” Le Corbusier may have meant that everything takes more time.  Rome was not built in a day, nor shall this evolutionary approach to jurisprudence and the practice of law.

But like Rome, we must endeavor to build solid foundations and establish long-term relationships.   Lawyers must learn to work with other societal actors, such as non-governmental organizations.  We must also understand that our clients may not exist now but may follow us in future generations.  The Creative Problem Solving approach understands the value of relationships.  Too often lawyering has been about the application of rules, separate to the human relations that the parties enjoy.  In order to provide added value to clients, the Creative Problem Solving professional works at sustaining and building relationships that outlive any one particular legal situation.  

As such, Creative Problem Solving recognizes that parallel decision-making and obligation systems exist outside the ambit of formal law.  Bonds and social patterns based on family, clan, ethnic grouping and other affiliations often run parallel to the bonds and social patterns that have emerged in the Western notion of liberal democracy and the functioning of the social contract.  For example, Creative Problem Solving recognizes that Aboriginal cultures have dispute resolution mechanisms that are not forms of Alternative Dispute Resolution (ADR), but are “Original Dispute Resolution” (ODR).  Long before the white European man imposed his law on this land, there were alternative systems of problem solving and means by which society’s participants planned for future generations.
  In fact, we can learn much if we see our dispute resolution in Western society as stemming from these more organic forms of conflict management.  As Habermas rightfully explains:  “In tribal societies, which were the seedbed for early state formations, the prestige-based social power of chieftains, priests, members of privileged families, and so forth, joined forces with recognized behavioral norms whose obligatory force stemmed from mythic powers, hence from a sacred background consensus.  Together they formed a syndrome that already made institutions of conflict resolution and collective will-formation possible before the evolutionary step to state-organized power was taken.”
  


Like Rome, Creative Problem Solving is looking to expand its nascent empire.  Indeed, Creative Problem Solving is hyper-global in outlook and outreach.  While attorneys who adhere to approaches like Therapeutic Jurisprudence or Preventive Law focus on helping their client(s)’ overall well-being and ensuring that the client’s total legal health is ensured, the Creative Problem Solver looks at more than the client, but also at how the roles that an attorney’s counseling and a client’s decision-making may impact the profession, the community, and society as a whole.  The Creative Problem Solving lawyer attempts to correct wrongs as strongly as he/she will defend rights.  The new Creative Problem Solving attorney looks to serving the public good rather than defending simple self‑interest.
  


Society is constantly in flux, and “in flux typically faster than the law, so that the probability is always that any portion of law needs reexamination to determine how far it fits the society it purports to serve.”
  Creative Problem Solving can fill the gaps where  legal regulation has abdicated its role or in which it has yet to exist.  


Creative Problem Solving advocates the notion of competing jurisdiction, many of them not traditionally based on law.  These juriscapes recognize that we attorn to more jurisdictions than to the city, state, or country in which we reside.  We also are bound by traditions related to family, kin, religion, ethnicity and language.  Each of these juriscapes have their own codes of conduct and forms of enforcement mechanisms, outside the ambit of state control.  In this, Creative Problem Solving shall become the midwife for the right of self-determination.
 

Indeed, “We have reached the era of relativity.”
  There must be a stress on the importance of comparative law and cultural sensitivity.   Another lesson from Rome is that conquering territory and imposing laws on foreign lands is not conducive to good governance.
  History has shown that instead of conquering, collaborating appears to be more likely to bring long-term results.  The problems which face our world today – the population explosion, environmental devastation, the rise in ethnic conflict, inequitable economic stratification - appear to be unsolvable, immense, and out of our collective control.  Attorneys must understand, as scientists and philosophers do, that our respective disciplines can solve little on their own.  Only together, can we heal society and our globe.
  

Creative Problem Solving is by its very nature therapeutic at heart. It is about healing society, reconstructing the social contract, and strengthening community bonds, big and small.  It is also global in scope.  Creative Problem Solving is the umbrella under which Preventive Law, Therapeutic Jurisprudence, Holistic Lawyering, and Restorative Justice schools of thought rest.  As we expand new tools and new curricula to teach those tools, we look forward to drawing on the strengths of these symbiotic approaches to legal education and legal practice.    

“Law however cannot, like mathematics or the sciences be taught dogmatically.  There are no essential verities.  Law can never stand still long enough to allow them to be extracted.  What is law to-day is not necessarily law to-morrow (sic).  Hence law, like the movements of the earth itself can only be observed in operation.  Let us then at the same time observe to consider the changing conditions of society which will furnish the path that law must follow and to which it must adjust itself.  Only by doing so will we in any degree be able to prophesy where law is tending.”

There will be an inevitable blurring of boundaries between the so-called “millennial” or “soft” approaches to law.  The Creative Problem Solving school looks forward to a long future of collaboration, shared learning, and the belief that lawyers can make the difference.  Only together can we reverse the trend of negativity – both internal to the profession and external in terms of public opinion – that weighs down the legal profession.  

Creative Problem Solving currently rests as an approach to law and legal education.  It must be extended into the practicing Bars across the United States and internationally.  But it must not be limited to the legal profession alone.  The new renaissance which is emerging among other disciplines and cross-fertilizing implies a whole new set of tools that professionals – lawyers, engineers, architects, doctors, and psychologist – must possess and correctly and effectively exercise.  Indeed, there are many Creative Problem Solving skills which lawyers and nonlawyers alike can utilize.  As this interdisciplinary pollination occurs, Creative Problem Solving will become a system that runs parallel to law.  For scholars of jurisprudence, “the field of law is part of the field of the science of government.”
  

It is now time for law to be recognized as social architecture.  As we build our future, it must be on solid and simple foundations.  It will be earlier achieved through the collaborative, interdisciplinary and transglobal mechanisms of Creative Problem Solving.  For Le Corbusier, “Architecture is a matter of ‘harmonies’, it is ‘a pure creation of the spirit.’”
  It is time for law to strive for those ends.  
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